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BY  TFIE  SENATE, 

March  ^Ih,  1878. 
Road,  and  500  copies  ordered  to  be  printed. 

By  order, 

Augustus  G  ass  a  way. 

Secretary. 


REPORT 


OF 


HON.  ISAAC  D,  JONES, 


UPON  THE 


f  0intilHiii  ^§m  ^trarit 


BETWEEN 


MARYLAND  and  VIRGINIA, 


TO  THE 


GOYERNOll  OF  MARYU  ND. 


ANNAPOLIS; 

Gkjo.  Coltoxi,  lE'xian.ter  to  tlxe  Oexieral  -<f^SQez».Tol3r. 

1878. 


REPORT. 


Baltimore,  Dec.  7tli,  1877. 
To  llis  Excellency,  John  Lee  Carroll, 

Governor  of  MarTjland : 

Dear  Sir  : — In  reply  to  your  letter  of  23r(I  iilt.,  in  relation 
to  the  Award  upon  the  Boundary  Line  between  Virginia  and 
Maryland,  requesting  me  to  give  you  my  idea  as  to  how  the 
water-line  should  be  marked,  or  if  it  can  be  marked  at  all,  I 
entirely  agree  with  you  that  there  should  be  some  mode  of 
determining  with  certainty,  if  possible,  where  the  line  is. 
If,  upon  examination  of  the  line  of  the  Award,  it  shall  appear 
that  in  the  part  that  is  most  important  to  be  indicated  by 
visible  monuments,  to  avoid  future  controversy,  viz:  in  Tan- 
gier Sound,  it  is  impracticable  to  erect  such  monuments,  or 
to  locate  buoys,  so  as  to  indicate,  with  certainty,  the  several 
water-lines,  the  two  States  may,  by  agreement,  modify  the 
line  of  the  Award  so  as  to  obviate  the  difficulty. 

The  line  along  the  Southern  shore  of  the  Potomac  River, 
at  low-water  mark,  as  described  in  the  Award,  is,  I  sui:)pose, 
sufficiently  indicated  by  that  description.  The  line  of  the 
Award  from  "Smith's  Point"  to  a  point  on  the  Western  shore 
of  Smith's  Island,  at  the  North  end  of  Sassafras  HainmocJc," 
unfortunately  calls  for  an  object  that  cannot  bo  found,  and 
has  no  existence.  There  was  such  a  Hammock  in  1835,  and 
it  is  included  in  the  election  district  laid  off  in  that  year  upon 
Smith's  Island,  in  Somerset  County,  hut  it  was  difficult  in 
1875  to  find  a  witness  who  remembered  it,  or  who  could 
point  out  the  part  of  the  present  shore  opposite  to  which  it 
once  was.  It  has  long  since  been  "washed  into  the  Bay  ;" 
the  place  where  it  once  stood,  was,  in  1875,  said  to  be  "more 
than  two  hundred  yards  from  the  present  shore,  and  was 
covered  with  water  lour  or  five  feet  deep."  The  reason  stated 
in  the  Award,  for  departing  from  a  right  lino  from  Smith's 
Point  across  the  Bay  to  Watkin's  Point,  at  Cedar  Straits, 
(which  the  Award  states  was  "the  Charter  Line  as  modified 
by  the  Compact  of  1785,")   "was  because  the  possession  of 


the  land  on  Smith's  Island,  by  both  Virginia  and  Maryland, 
for  at  least  forty  years  past,  acknowledged  a  line  which  be- 
ginning at  Sassafras  Hammock,  runs  Eastward  across  the 
Island  to  Horse  Hammock."  The  title  to  the  land  held 
under  Maryland  deeds,  and  the  proof  of  the  limits  of  posses- 
sion thereunder,  will  ^x  the  point  on  the  Western  shore  of 
the  Island,  to  which  Maryland  has  always  held.  The  line 
across  Smith's  Island  to  Horse  Hammock  is  about  three  and 
one-fifth  geographical  miles  in  length,  running  through 
marshes  all  the  way,  except  where  it  crosses  two  creeks, 
making  the  water  part  of  the.  line  about  one-third  of  the 
whole  distance.  This  line  may  be  sufficiently  indicated  by 
monuments  settled  in  the  marsh,  at  intervals,  along  its 
course,  when  the  line  of  the  Award  shall  have  been  definitely 
determined  upon  by  the  two  States,  and  shall  have  received 
the  assent  of  Congress. 

The  third  line  runs  from  Horse  Hammock,  nearly  an  East 
course,  about  two  and  three-quarter  miles,  to  a  point  in  the 
middle  of  Tangier  Sound,  which  is  also  about  the  middle  of 
the  channel,  in  the  very  track  of  navigation,  and  where  it 
makes  nearly  a  right  angle  with  the  fourth  line,  which 
fourth  line  runs  nearly  South,  (also  in  the  channel,  and  in 
the  track  of  navigation,  in  which  steamers  and  sail  vessels 
are  daily  and  nightly  passing,)  for  a  distance  of  about  two 
and  three-quarter  miles,  till  it  intersects  the  right  line  from 
Smith's  Point  to  Watkins'  Point,  making  another  nearly 
right  angle  at  this  point  of  intersection.  Thus  the  ends  of 
three  Boundary  Lines,  making  two  right  angles,  are  at 
points  in  the  waters  of  Tangier  Sound,  shown  by  the  Coast- 
Survey  soundings,  and  marked  in  fathoms  on  the  Coast-Sur- 
vey maps,  (on  one  of  which  returned  as  part  of  the  Award, 
these  lines  are  traced,)  to  be  in  water  eleven  and  one-half 
fathoms,  or  sixty-nine  feet  deep,  in  the  very  track  of  a  line 
of  steamers  and  other  vessels,  daily  and  nightly  plying  be- 
tween Baltimore  and  Crisfield  and  the  Eastern  Shore  of  Vir- 
ginia. Of  course,  no  visible  monuments  could  be  erected, 
or  buoys  anchored,  to  indicate  these  lines  and  angles,  which 
would  not  be  such  an  obstruction  to  navigation,  as  the  Gov- 
ernment of  the  United  States  could  not  permit.  From  this 
last  right  angle,  in  from  forty  to  fifty  feet  depth  of  water, 
the  fifth  line  runs  N.  85°,  15';  East  6,720  yards,  (nearly 
four  miles.)  or  to  Watkins'  Point,  by  and  with  the  Charter 
Line  of  Maryland,  as  modified  by  the  Compact  of  1785.  This 
long  contested  Point,  "Watkins'  Point,"  having,  at  last 
been  found,  ascertained  and  definitely  fixed  at  Cedar  Straits, 
where  the  water  is  too  sliallow  for  even  canoe  navigation,  a 
lasting  monument  may  be  erected  to  its  memory. 


The  two  States,  by  concurrent  Acts,  liave  declared  ''that 
until  the  final  adjustment  and  settlement  of  the  said  Line  of 
Boundary,  the  temporary  line  across  the  Chesapeake  Bay, 
known  as  'the  Lovett-Davidson  lino,'  shall  faithfully  be  ob- 
served by  the  citizens  of  the  said  two  States."  That  line, 
reversed,  runs  from  Smith's  Point  to  the  South  end  of  Smith's 
Island,  and  around  that  Island,  up  Tangier  Sound,  to  Horse 
Hammock  ;  thence  by  a  right  line  to  Cedar  Straits.  The 
house  on  Horse  Hammock,  and  the  Cedar  Straits,  are  two 
distinctly  visible  termini  of  the  Lovett-Davidson  line,  which 
runs  diagonally  across  Tangier  Sound,  dividing  its  waters 
and  bed  quite  as  equally  as  the  three  lines  and  two  right 
angles  of  the  Award.  No  one  on  the  deck  of  a  vessel,  sailing 
in  the  channel  of  Tangier  Sound,  and  knowing  the  location 
of  Horse  Hammock  and  Cedar  Straits,  and  in  full  view  of 
both,  need  have  any  doubt,  when  the  vessel  is  on  the  line 
between  those  two  points,  that  she  is  passing  from  the  wat- 
ers of  one  State  into  those  of  the  other.  But  how  can  any 
one,  sailing  in  a  body  of  water  six  miles  in  extent,  North 
and  South  and  East  and  West,  tell  when  he  is  on  one  side 
or  the  other,  or  crossing  any  one  of  those  three  lines  of  the 
Award  in  Tangier  Sound  ? 

The  sixth  line  of  the  Award,  running  from  Watkin's  Point 
due  east  up  Pocomoke  Bay,  about  four  and  one-half  miles, 
passes  through  comparatively  shallow  water,  and  may  be  in- 
dicated by  visible  marks  or  monuments.  Probably  the 
seventh  line  running  north  47°,  30'j  east  nearly  three  miles, 
may  also  be  indicated  by  visible  marks.  This  line  propably 
extends  to  "the  mud,"  (beyond  which,  there  are  no  oysters, 
and  the  "true  line"  becomes  of  less  consequence,)  and  fol- 
lows the  middle  of  the  river  till  it  intersects  the  westward 
protraction  of  the  Calvert-Scarboro  line  in  the  centre  of 
Pocomoke  River.  A  monument  upon  the  east  bank  of  the 
river,  opposite  to  this  point  of  intersection,  would  sufficiently 
indicate  the  starting  point  of  the  Calvert-Scarboro  line  from 
the  river  to  the  ocean. 

The  Joint  Commission  in  1867,  retraced  that  line  and 
placed  large  posts  at  all  points  along  its  course,  where  the 
line  trees  of  the  olden  time  had  decayed,  and  where  other 
land-marks  had  disappeared  preparatory  to  substituting  stono 
monuments  wherever  needed,  when  the  entire  boundary  line 
between  the  two  States  should  be  finally  agreed  upon  by  the 
two  States,  and  assented  to  by  Congress. 

The  faith  of  both  States  is  pledged  to  abide  by  tlie  Award 
of  the  Arbitrators  as  final  and  conclusive.  But,  of  course, 
if,  upon  a  review  of  the  whole  subject,  they  find    that   their 
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mutual  interest  and  convenience  require  it,  they  may,  by 
compact,  modify  and  change  any  part  of  the  line. 

It  is  manifestly  the  interest  of  both  States  to  a^ree  upon 
a  line  of  boundary  across  the  Chesapeake  Bay,  and  in  Tan- 
gier and  Pocomoke  Sounds,  which  can  be  marked  by  visible 
monuments.  The  award  expressly  avers  that  a  right  line 
from  Smith's  Point,  at  the  mouth  of  the  Potomac  River,  to 
Watkin's  Point,  at  Cedar  Straits,  was  the  Maryland  Charter 
Line  as  modified  by  the  two  States  by  their  Compant  of  1785. 
This  line  would  require  the  erection  of  but  two  or  three 
monuments,  to  enable  persons  on  board  of  any  vessel  sailing 
up  or  down  the  Chesapeake  Bay  or  Tangier  Sound,  in  clear 
daylight,  to  know  with  certainty  where  they  crossed  the  line 
dividing  the  waters  of  one  State  from  those  of  the  other. 
Taking  the  light-house  on  Smith's  Point  as  one  monument, 
a  stone  monument  of  sufficient  size  and  height  may  be 
erected  on  the  line  in  Old  Heme  Island  Straits,  a  little  south 
of  Smith's  Island,  in  water  not  more  than  two  or  three  feet 
deep,  interfering  with  no  navigation  whatever.  Another 
may  be  erected  at  Watkin's  Point,  in  Cedar  Straits,  as  de- 
scribed in  the  Award.  In  Pocomoke  Sound,  the  channel  is 
narrow  and  is  marked  by  buoys  placed  there  by  the  United 
States'  Government,  and  there  are  other  marks  along  the 
channel  to  William's  Point,  indicating  its  course.  This  was 
the  line  of  division  from  Smith's  Point  to  the  beginning  of 
the  Calvert-Scarboro  line  on  the  east  bank  of  the  Pocomoke 
Piiver,  which  was  submitted  by  Maryland  to  Virginia,  by 
resolutions  sent  to  the  General  Assembly  of  Virginia,  in 
January,  1874. 

See  Joint  Resolutions  No.  4,  of  1874. 

The  alternative  to  adopting  this  proposed  line  submitted 
by  Maryland,  was,  to  submit  "the  entire  controversy  con- 
cerning the  line  of  Boundary  to  Arbitration."  Virginia 
chose  the  latter  alternative.  The  Award  has  been  duly  made 
and  delivered,  and  if  the  two  States  do  not  agree  to  modify 
it,  they  should  pass  concurrent  acts  of  ratification,  incorpo- 
rating the  entire  line  of  the  Award  therein,  and  then  mu- 
.tually  submit  their  Compact  to  Congress  for  its  consent, 
'without  which,  the  Compact  and  Award  are  null  and  void. 
Constitution  U.  S.,  Article  1,  Section  10,  Acts  of  Congress  in 
similar  cases,  and  several  decisions  of  the  Supreme  Court  of 
the  United  States,  (especially  in  Florida  vs.  Georgia,  17 
Howard,  494 — Opinion  by  C.  J.  Taney.) 

The  consent  of  Congress  having  been  obtained,  the  Com- 
pact will  be  bmding  upon  the  two  States  and  all  their  citi- 
zens, and  the  citizens  of  all  the  States. 


Before  this  final  consummation,  it  may  be  well  for  the  two 
States  to  consider  the  effect  of  the  decision  of  the  Supreme 
Court  of  the  United  States  in  the  Case  of  McCready  vs.  The' 
State  of  Virginia,  94,  S.  C.  Repts.,  (4  Otto,)  391,  decided  in 
April  1877.  That  decision  settles  the  law  that  a  State  may 
prohibit  the  citizens  of  other  States  from  planting  oysters  in 
the  beds  of  tide-waters  within  her  jurisdiction,  while  per- 
mitting her  own  people  to  do  so.  ''The  fisheries  remain  under 
the  exclusive  control  of  the  State,  which  has,  conserjuently, 
the  right,  in  its  discretion,  to  appropriate  its  tide- waters  and 
their  beds  to  be  used  by  its  people  as  a  common  for  taking 
and  cultivating  fish,  so  far  as  it  may  be  done  without  ob- 
structing navigation."  The  Maryland  oyster  laws  have  not 
been  applied  expressly  to  oysters  in  the  Pocomoke  or  Potomac 
Rivers,  so  far  as  I  am  aware.  From  time  immemorial,  down 
to  1865,  citizens  of  Virginia  and  Maryland  used  the  beds  of 
those  rivers  in  common,  in  taking  oysters  from  their  beds. 
Down  to  1865,  the  Virginia  law  prohibiting  citizens  of  other 
States  from  taking  oysters  or  terrapins  in  the  waters  thereof, 
or  in  the  waters  of  Pocomoke  and  Potomac,  expressly  de- 
clare that  the  law  should  not  extend  to  a  citizen  of  Maryland 
taking  oysters  or  terrapins  in  the  said  mentioned  rivers^ 
Maryland,  though  owning  the  bed  of  the  Potomac  river  to 
low-water  mark  on  the  Virginia  Shore,  by  the  compact  of 
1785,  agreed  that  the  right  of  fishing  in  the  river  shall  be 
common  to,  and  equally  enjoyed  by  the  cititens  of  both 
States  ;  provided,  such  common  right  be  not  exercised  by  the 
citizens  of  the  one  State  to  the  hindrance  or  disturbance  of 
the  fisheries  on  the  shores  of  the  other  State  ;  and  that  the 
citizens  of  neither  State  shall  have  the  right  to  fish  with  nets 
or  seines  on  the  shores  of  the  other  ;  and  all  laws  and  regu- 
lations which,  may  be  necessary  for  the  preservation  of  fish, 
shall  be  made  with  the  mutual  consent  and  approbation  of 
both  States.  By  a  singular  omission  a  like  common  right 
of  fishing  in  the  Pocomoke  river  was  not  secured  to  Mary- 
landers  by  the  compact.  But  the  equal  right  of  citizens  of 
Maryland  to  take  oysters  and  terrapins  in  the  waters  of  Poco- 
moke River,  (always  construed  to  mean  Pocomoke  Sound  as 
part  of  the  river,)  was  expressly  recognized  and  accorded  in 
every  Virginia  law  on  the  subject  until  1865,  when  the  ex- 
ception was  omitted  from  a  law  passed  in  that  year.  From 
1865  to  1874,  repeated  attemps  were  mads  by  Virginia  au- 
thorities to  exclude  citizens  of  Maryland  from  taking  oysters 
in  Pocomoke  Sound.  At  the  request  of  Maryland,  Virginia 
by  her  Act  of  1874,  .secured  to  citizens  of  Maryland  equal 
rights  with  citizen^  of  Virginia  to  take  oysters  and  terrapins 
in  pocomoke  River  pen4ing  tho  Boundary  Controversy. 
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The  terms  of  tho  Compact  of  1785,  referring  to  "nets  and 
seines,"  and  ^'the  surrounding  circumstances,"  would  seem 
to  indicate  that  the  Compact  had  reference  only  to  megralory 
or  floating  fish,  and  not  to  oysters,  which  repose  upon  the 
bed  of  the  river. 

Whether  the  ancient  cemity  shall  be  restored  and  perpetu- 
ated in  regard  to  these  two  rivers,  or  the  citizens  of  each 
State  are  to  be  excluded  from  the  oyster  beds  of  ttie  other  by 
the  line  of  the  Award,  ought  to  be  well  considered  and  as- 
certained, and  form  a  part  of  the  Compact  before  it  is  sub- 
mitted to  Congress  for  its  consent. 

I  beg  pardon  for  having  gone  beyond  the  scope  of  your 
request,  but  I  hope  these  suggestions,  which  may  already 
have  occurred  to  your  mind,  will  not  be  found  entirely  for- 
eign to  the  subject. 

With  high  regard,  I  remain,  dear  sir, 

Your  obt.  servt., 

ISAAC  D.  JOJNES, 


i 
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N.  MANCHESTER 
INDIANA 
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